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Insurance Corporation Act RSBC 1996 c.228 

[Excerpts Regarding BCUC Regulation] 

Division 2 - Role of the British Columbia Utilities Commission 

Utilities Commission Act to apply 

44 (1) Subject to subsections (3), (6) and (7), the Utilities 
Commission Act, other than sections 3, 5 (4) to (9), 22, 23 (1) (a) to 
(d) and (2), 25 to 38, 40, 41, 43 (1) (b) (ii), 44.1, 44.2, 45 to 57, 59 
(2) and (3), 60 (1) (b) (ii) and (2) to (4), Part 3.1, 97, 98, 106 (1) 
(k), 107 to 109 and 114, Parts 4 and 5 and sections 125.1 and 125.2 
of that Act, applies to and in respect of the corporation as if it were a 
public utility, and a reference in this Part to the Utilities Commission 
Act or to a provision of that Act is deemed to be a reference to that 
Act or provision as it applies for the purposes of this Act. 
(2) Despite subsection (1), the corporation is not a public utility. 
(3) For the purposes of subsection (1), 

(a) a reference to "rate" in the Utilities Commission Act and 
in this Part is deemed to be a reference to "rate", as 
defined in section 1 of the Utilities Commission Act, as if 
paragraph (a) of that definition read as follows: 

"(a) compensation of the Insurance Corporation of 
British Columbia, other than any fee or other 
remuneration to which that corporation is entitled for 
any activity it undertakes under section 7 (g), (h) or 
(i) of the Insurance Corporation Act,", 

(b) a reference to "service" in the Utilities Commission Act 
is deemed to be a reference to universal compulsory vehicle 
insurance, and includes 

(i) the corporation's practices and procedures related 
to universal compulsory vehicle insurance, and 
(ii) the corporation's performance in providing 
universal compulsory vehicle insurance to its 
customer base as a whole or to classes of its 
customers, 
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but does not include the corporation's provision of universal 
compulsory vehicle insurance to any one customer, 
(c) section 23 (1) (g) (i) of the Utilities Commission Act is 
deemed to read as follows: 

"(i) the convenience or service of the public, or", and 
(d) section 43 (3) (a) of the Utilities Commission Act is 
deemed to read as follows: 

"(a) all profiles, contracts, reports of accountants, 
actuaries and consultants, accounts and records in its 
possession or control relating in any way to its 
property or service or affecting its business, or 
verified copies of them, and". 

(4) In addition to any rights or powers that the commission may 
exercise under subsection (1) of this section in relation to the 
corporation, the commission is to supervise the corporation in 
accordance with sections 45 and 46 and Division 3 and, for that 
purpose, has all of the rights and powers that would be available to 
the commission were that supervisory duty imposed on it under the 
Utilities Commission Act. 
(5) Despite section 11 (1) and (2) of the Utilities Commission Act, the 
fact that a commissioner or an employee of the commission obtains 
or is otherwise covered by insurance coverage provided by the 
corporation is not a contravention of the Utilities Commission Act and 
does not disqualify the commissioner or employee from acting in any 
matter affecting the corporation. 
(6) Section 62 of the Utilities Commission Act does not apply to rates 
for optional vehicle insurance. 
(7) The Lieutenant Governor in Council may prescribe provisions of 
the Utilities Commission Act that do not apply to the corporation or to 
one or more of the businesses in which the corporation is engaged. 

Regulation of universal compulsory vehicle insurance 

45 (1) If the corporation is authorized by the Lieutenant Governor 
in Council to provide universal compulsory vehicle insurance, the 
corporation must make available universal compulsory vehicle 
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insurance in a manner, and in accordance with practices and 
procedures, that the commission considers are in all respects 
adequate, efficient, just and reasonable. 
(2) If the commission, after a hearing held on its own motion or on 
complaint, finds that the manner in which universal compulsory 
vehicle insurance is provided by the corporation does not comply with 
subsection (1) or that the practices and procedures in accordance 
with which that insurance is provided do not comply with subsection 
(1), the commission must 

(a) determine the manner or the practices and procedures, 
as the case may be, that comply with subsection (1), and 
(b) order the corporation to comply with that manner or 
with those practices and procedures. 

(3) After a hearing held on the commission's own motion or on 
complaint, the commission may determine and set adequate, 
efficient, just and reasonable standards, practices or procedures to be 
used by the corporation in providing universal compulsory vehicle 
insurance and may order the corporation to comply with those 
standards, practices or procedures. 
( 4) The commission may, by order, require the corporation to report, 
at the times and in the form ordered by the commission, on the 
corporation's performance in providing universal compulsory vehicle 
insurance, including, without limitation, on the corporation's 
performance in complying with any order made under subsection (2) 
or (3). 
(5) The commission may exercise its powers and duties under this 
section in relation to the provision by the corporation of universal 
compulsory vehicle insurance to the corporation's customer base as a 
whole or to classes of its customers, but not in relation to the 
provision by the corporation of universal compulsory vehicle 
insurance to any one customer. 
(6) Despite this section and section 44, and despite section 110 of 
the Utilities Commission Act, the commission does not have the 
power to change a term or condition of any plan of universal 
compulsory vehicle insurance established under the Insurance 
(Vehicle) Act. 
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Reserve funds 

46 ( 1) The commission may, by order, require the corporation to 
maintain, for the purposes set out in section 8.4, reserves that are 
equal to or greater than the reserves the corporation is required to 
maintain under that section. 
(2) The commission must take the corporation's obligation to 
maintain reserves into account in fixing rates of the corporation. 

Commission subject to direction 

47 (1) In addition to any other power the Lieutenant Governor in 
Council may have to issue directions to the commission, the 
Lieutenant Governor in Council may, by regulation, issue directions to 
the commission respecting the factors, criteria and guidelines that 
the commission must or must not use in regulating and fixing rates 
for the corporation, including, without limitation, one or more of the 
following directions: 

(a) establishing financial outcome targets for the 
corporation generally and for its optional insurance business 
in particular, including targets for the corporation's capital 
base, within the meaning of the Financial Institutions Act, 
and the corporation's profits, and directing the commission 
to accommodate those targets when regulating and fixing 
those rates; 
(b) identifying circumstances in which the commission is 
and is not to regulate and fix rates applicable to optional 
vehicle insurance; 
(c) establishing criteria on which rates may, and must not, 
be based; 
(d) identifying activities the corporation may or must 
undertake on behalf of the government or under an 
enactment, and directing how those activities, and the costs 
related to them, are to be treated for the purposes of 
regulating and fixing rates; 
( e) directing the commission to consider specified factors or 
criteria when regulating and fixing rates; 
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(f) authorizing the commission to determine any factor or 
criterion the commission considers to be relevant in relation 
to the regulation and fixing of rates. 

(2) In addition to any other power the Lieutenant Governor in Council 
may have to issue directions to the commission, the Lieutenant 
Governor in Council may, by regulation, issue one or more of the 
following directions to the commission: 

(a) setting out the basis on which and the manner in which 
the commission is to perform its obligations under this Part; 
(b) directing the commission to require the corporation to 
prepare a plan, in the manner and form, with the content 
and at the time or times required by the Lieutenant 
Governor in Council, of the steps the corporation will take 
to meet the financial outcome targets referred to in 
subsection (1) (a); 
( c) directing or authorizing the commission to approve and 
monitor compliance with the plan referred to in paragraph 
(b) of this subsection; 
(d) identifying activities the corporation must undertake on 
behalf of the government and 

(i) establishing requirements as to the manner in 
which and the practices and procedures in 
accordance with which those activities are to be 
undertaken, and 
(ii) providing direction to the commission as to how it 
should regulate those activities to ensure that they 
are undertaken in accordance with the requirements 
established under subparagraph (i). 

(3) The commission must comply with any direction issued under 
subsection (1) or (2) despite 

(a) any other provisions of the Insurance Corporation Act or 
the Utilities Commission Act, or 
(b) any previous decision of the commission. 

( 4) The powers of the Lieutenant Governor in Council under 
subsection (1) include the power, by regulation, to issue directions 
that apply, rely on or incorporate, with or without modification, any 



- 7 - 

or all of the provisions of any code, guideline or regulation as they 
may be amended or replaced from time to time before or alter the 
making of the Lieutenant Governor in Council's regulation, including, 
without limitation, any or all of the provisions of the MCT guideline. 
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B.C. Reg. 307/2004 
o.c. 647/2004 

Deposited June 30, 2004 

Insurance Corporation Act and Utilities Commission Act 

SPECIAL DIRECTION IC2 TO THE 
BRITISH COLUMBIA UTILITIES COMMISSION 

[includes amendments up to B.C. Reg. 70/2018, April 13, 2018] 

BLACKLINED TO SHOW AUGUST 9, 2018 AMENDMENTS 

Contents 

1 Definitions 

1.1 MCT 

1.2 MCT- 2016 rates 

2 Application 

3 Directions relating to the corporation generally 

4 Directions relating to the corporation's optional vehicle insurance business 

Definitions 

1 In this Special Direction: 
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"Act" means the Insurance Corporation Act; 

"capital available" means capital available as that term is described 
in the MCT guideline; 

"capital management plan" means the corporation's capital 
management plan in relation to the corporation's universal 
compulsory vehicle insurance business that 

(a) was most recently approved by the commission, and 
(b) includes capital maintenance and build or release 
provisions; 

"capital management target" means the MCT target, determined 
in the capital management plan, that is the total of the 
following: 

(a) the MCT required under section 3 (1) (b); 
(b) the margin, expressed in percentage points of MCT, that 
reflects the corporation's risk profile in relation to the 
corporation's universal compulsory vehicle insurance 
business and its ability to respond to adverse events that 
arise from those risks; 
(c) any additional margin, expressed in percentage points 
of MCT, consistent with relatively stable and predictable 
universal compulsory vehicle insurance rates; 

"customer renewal credit" means a one-time, non-refundable, 
non-transferable credit that is 

(a) available to an existing universal compulsory vehicle 
insurance policyholder, 
(b) applied to reduce the universal compulsory vehicle 
insurance premium paid by the policyholder at the time of 
the policyholder's next renewal, and 
( c) redeemable only within 12 months of the effective date 
of the order of the commission that approves the customer 
renewal credit; 
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"excess capital available" means universal compulsory vehicle 
insurance capital available in excess of the capital reflected in 
the capital management target specified in the capital 
management plan; 

"existing rates" means the universal compulsory vehicle insurance 
rates in effect on the date the corporation files an application for 
a general rate change order; 

"fiscal year" means the applicable fiscal year under section 22.1 of 
the Act; 

"general rate change order" means a commission order that 

(a) fixes rates, expressed as a percentage change from 
existing rates, for universal compulsory vehicle insurance to 
cover the overall revenue requirements of the corporation's 
universal compulsory vehicle insurance business, and 
(b) does not include an order relating to rate design or 
customer renewal credit; 

"loss costs" means the average amount of claims cost per universal 
compulsory vehicle insurance policy on an annualized basis, 
determined on the basis of accepted actuarial practice; 

"loss costs forecast variance" means the difference, expressed in 
percentage points of a rate change fixed in a general rate 
change order, between 

(a) the loss costs provision reflected in existing rates, and 
(b) the loss costs that have emerged; 

"MCT" means MCT as that term is described in the MCT guideline; 

"MCT guideline" means the Guideline for Minimum Capital Test 
(MCT) for Federally Regulated Property and Casualty Insurance 
Companies issued by the Office of the Superintendent of 
Financial Institutions Canada as that guideline is amended or 
replaced from time to time; 
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"policy year" means the period from November 1 in one year to 
October 31 in the next year. 

[am. 8.C. Regs. 229/2009, s. (a); 108/2010, s. 1; 

115/2013, s. 1; 215/2016, s. l.] 

MCT 

1.1 For each policy year for which the commission fixes universal 
compulsory vehicle insurance rates, the MCT must be determined 

(a) using data available from the most recently completed 
quarter of the fiscal year at the time the corporation files an 
application for a general rate change order, and 
(b) based on that data, by projecting the MCT as at the end 
of that fiscal year. 

[en. B.C. Reg. 215/2016, s. 2.] 

MCT - 2016 rates 

1.2 For rates effective November 1, 2016, despite any other 
provision of this Special Direction, the capital available used in the 
determination of the MCT under section 1.1 must be $99 million 
higher than the capital available set out in the data described in 
section 1.1 (a). 

[en. B.C. Reg. 215/2016, s. 2.] 

Application 

2 This Special Direction is issued to the commission under section 
4 7 of the Act. 

[am. B.C. Reg. 215/2016, s. 3.] 

Directions relating to the corporation generally 

3 ( 1) With respect to the exercise of its powers and functions under 
the Act in relation to the corporation generally, the commission must 
do all the following: 
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(a) require the corporation to apply by August 31 of each 
year for a general rate change order for rates to be 
effective November 1 of that year; 
(a.1) for the 2017 policy year, issue the following orders by 
January 12, 2018, based on the evidence filed with the 
commission by December 12, 2017: 

(i) its final general rate change order; 
(ii) any other final orders in respect of the 
corporation's revenue requirements application that 
was filed with the commission on September 15, 
2017; 

(b) set rates for the corporation's universal compulsory 
vehicle insurance business in a way that will allow the 
corporation to maintain, in relation to its universal 
compulsory vehicle insurance business, at least 100% of 
MCT; 
( c) subject to paragraphs (g), (j), (k), (I), (m) and (n) .(g1_ 
(j), (k), (I). (m), (n) and (o), for each policy year for which 
the commission fixes universal compulsory vehicle 
insurance rates, fix those rates on the basis of accepted 
actuarial practice so that those rates allow the corporation 
to collect sufficient revenue 

(i) to pay the following: 
(A) the costs that are to be incurred by the 
corporation in that policy year for road safety 
programs under section 7 (i) of the Act, 
including, without limitation, payments by the 
corporation to any level of government with 
respect to road safety; 
(B) the costs that are to be incurred by the 
corporation in that policy year for vehicle 
licensing, driver licensing and other services 
and activities of the corporation under section 
7 (g) and (h) of the Act that are to be 
undertaken in that policy year in accordance 
with the agreement entitled "Service 
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Agreement between The Ministry of Public 
Safety and Solicitor General and the Insurance 
Corporation of British Columbia" and dated as 
of September 1, 2003, including amendments 
and extensions to that agreement up to and 
including the amendment and extension 
entitled "Service Agreement Addendum 
Changes in Costs and Services to 
March 31, 2017" and executed in 
August, 2017; 
(C) the payments that the corporation is to 
make in that policy year under the agreement 
entitled "Memorandum of Understanding 
between B.C. Provincial Government and 
ICBC" and executed in February, 2003; 
(D) the remuneration that the corporation is to 
pay in that policy year to persons appointed as 
agents by the corporation under section 9.2 of 
the Act for collecting government fees, fines 
and other amounts payable by the corporation 
to the government and for collecting 
premiums, fees, debts and other revenue on 
behalf of the corporation, 

(ii) to make the payments that the corporation 
agreed to make under the agreement, dated for 
reference April 1, 2018, between the corporation and 
the government as represented by the Minister of 
Public Safety and Solicitor General entitled 
"Extension and Amendment to Traffic and Road 
Safety Law Enforcement Funding Memorandum of 
Understanding", and 
(iii) to achieve or maintain, as the case may be, the 
MCT requirement under paragraph (b); 

( d) ensure that rates are set in accordance with the capital 
management plan; 
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(e) despite paragraph (d), for the 2016 policy year and 
each following policy year up to and including the 2020 
policy year, ensure that rates are set in accordance with the 
capital management plan in existence on May 27, 2016, 

(i) excluding the capital build or release provisions of 
that plan, and 
(ii) using a calculation in relation to the capital 
maintenance provision that neither increases nor 
decreases the percentage number of a rate change 
fixed by a general rate change order for that policy 
year; 

(f) for the 2016 policy year, ensure that rates are set based 
on the equity of the universal compulsory vehicle insurance 
business being $99 million higher than the equity set out in 
the data described in section 1.1 (a); 
(g) when regulating and fixing universal compulsory vehicle 
insurance rates, regulate and fix those rates in a manner 
that recognizes and accepts actions taken by the 
corporation in compliance with government directives 
issued to the corporation; 
(h) for each policy year for which the commission fixes 
universal compulsory vehicle insurance rates, approve a 
customer renewal credit if 

(i) there is excess capital available, 
(ii) the customer renewal credit will not result in the 
MCT falling below the capital management target 
specified in the capital management plan, and 
(iii) the commission determines that rates fixed by 
general rate change orders will remain relatively 
stable and predictable despite the approval of the 
customer renewal credit; 

(i) subject to subsection (2) of this section, ensure that 
universal compulsory vehicle insurance rates are not based 
on age, gender or marital status; 
(j) ensure that increases or decreases in universal 
compulsory vehicle insurance rates are phased in in such a 



- 15 - 

way that those rates remain relatively stable and 
predictable; 
(k) despite paragraph (j), within 20 days of the corporation 
applying for approval of a high-value vehicle charge in 
accordance with a government directive, approve and set 
the rates for the charge; 
(I) despite paragraph (j), within 20 days of the corporation 
applying in accordance with a government directive for 
approval of changes to rates in relation to multiple 
chargeable claim payments, approve and set changes to 
rates to ensure that rates set at the maximum discount on 
the claim-rated scale, and which currently would not 
increase on account of a second or third chargeable claim 
payment made within 3 years, will increase when 2 or more 
chargeable claim payments are made within 3 years, and a 
chargeable claim payment will result in moving no less than 
6 levels on the claim-rated scale regardless of the original 
level; 
(m) despite paragraph (j), within 20 days of the corporation 
applying in accordance with a government directive for 
approval of changes to rates so that convictions for the use 
of an electronic device while driving are included in 
determining the annual driver risk premium payable by a 
person for a driver's certificate, approve and set the 
changes to rates; 
(n) despite paragraphs (j) and (I), within 10 days of the 
corporation applying in accordance with a government 
directive to not implement the changes to rates approved 
pursuant to paragraph (I), approve and set rates that do 
not include the changes set out in paragraph (I); 
(o) despite paragraph (j), within 45 days of the corporation 
applying in accordance with the government directive dated 
August 3, 2018 for a redesign of rates, regulate and fix the 
rates using the factors criteria and guidelines set out in that 
government directive. 
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(1.1) Despite subsection (1) (c) and (e) (i) of this section, for each 
policy year for which the commission fixes universal compulsory 
vehicle insurance rates, 

(a) the commission may, in accordance with the capital 
management plan, exclude some or all of that policy year's 
loss costs forecast variance from the rate fixed by a general 
rate change order, 
(b) the percentage number of a rate change fixed by a 
general rate change order must differ from the percentage 
number of a rate change fixed by the previous general rate 
change order by no more than 1.5, and must not decrease 
existing rates, and 
( c) for the 2016 policy year, the percentage number of a 
rate change fixed by a general rate change order must not 
exceed 4.9. 

( 1.2) Subsection ( 1) (b) and ( c) (iii) does not apply with respect to 
the fixing of rates for the 2018, 2019, 2020 and 2021 policy years. 
(1.3) Despite the definition of "capital management target" in section 
1, for the 2018, 2019, 2020 and 2021 policy years, the capital 
management target is 145% of MCT. 
(2) The commission may approve universal compulsory vehicle 
insurance rates that provide discounts to or are otherwise preferential 
for 

(a) persons who are at least 65 years of age, or 
(b) persons with disabilities. 

(3) In regulating and fixing rates for the corporation, the commission 
must treat any premiums levied under section 34 (1.1) (e) of the 
Insurance (Vehicle) Act as revenue for the corporation's universal 
compulsory vehicle insurance business. 
( 4) In this section, "government directive" means a directive in 
writing to the corporation 

(a) given by the minister responsible for Part 1 of the Act, 
and 
(b) approved by the Lieutenant Governor in Council. 
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[am. B.C. Regs. 313/2004, s. 1; 300/2005; 155/2007, s. 1; 

229/2009, ss. (b) and (c); 108/2010, s. 2; 116/2012, ss. 

(a) and (b); 115/2013, s. 3; 20/2014; 192/2015, s. 3; 

215/2016, s. 4; 288/2016; 319/2016; 81/2017; 119/2017; 

165/2017, ss. 1 and 2; 240/2017; 7/2018; 22/2018; 

25/2018; 70/2018.] 

Directions relating to the corporation's optional vehicle insurance business 

4 (1) With respect to the exercise of its powers and functions under 
the Act in relation to the corporation's optional vehicle insurance 
business, the commission must not fix rates applicable to optional 
insurance. 
(2) In determining, under section 12 of the Utilities Commission Act, 
whether disclosure of information with respect to the corporation's 
optional vehicle insurance business is necessary for the 
administration of the Utilities Commission Act as it applies to the 
corporation, the commission must consider the effect of disclosure of 
the information on the corporation's ability to compete in the optional 
vehicle insurance market on a basis similar to its competitors and the 
harm to the corporation's competitive position that may result from 
the disclosure of the information. 

[am. B.C. Regs. 313/2004, s. 2; 155/2007, s. 2; 108/2010, 

s. 3.] 

[Provisions relevant to the enactment of this regulation: Insurance Corporation Act, 
R.S.B.C. 1996, c. 228, s. 47 and the Utilities Commission Act, R.S.B.C. 1996, c. 
473, s. 3] 

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada 
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BC Old Age Pensioners' Org. v. Minister of Public Safety Page2 

[1] The petitioners are active intervenors in proceedings before the British 

Columbia Utilities Commission (the "BCUC" or "commission") in which rates charged 

to consumers by regulated utilities are fixed. 

[2] The Insurance Corporation of British Columbia ("ICBC") has a monopoly on 

the provision of basic motor vehicle insurance in this province and because of that, 

the BCUC has been given a limited jurisdiction under the Insurance Corporation 

Act, R.S.B.C. 1996, c. 228 (the "/CA") and the Utilities Commission Act, R.S.B.C. 

1996, c. 473 (the "UCA") to regulate and fix ICBC's rates and other aspects of its 

undertaking. 
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[3] What the province giveth in the sense of a discretionary jurisdiction, however, 

is what it may also taketh away. And it has, to an extent, ins. 47 of the /CA. 

[4] Section 47(1) provides in part: 

Commission subject to direction 

47 (1) In addition to any other power the Lieutenant Governor in 
Council may have to issue directions to the commission, the Lieutenant 
Governor in Council may, by regulation, issue directions to the 
commission respecting the factors, criteria and guidelines that the 
commission must or must not use in regulating and fixing rates for the 
corporation, including, without limitation, one or more of the following 
directions: ... 

[5] Section 47(2)(a) in turn provides: 

(2) In addition to any other power the Lieutenant Governor in 
Council may have to issue directions to the commission, the Lieutenant 
Governor in Council may, by regulation, issue one or more of the 
following directions to the commission: 
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(a) setting out the basis on which and the manner in which 
the commission is to perform its obligations under this Part; 

[6] These directions trump all other provisions: 

(3) The commission must comply with any direction issued under 
subsection (1) or (2) despite 

(a) any other provisions of the Insurance Corporation Act or 
the Utilities Commission Act, or 

(b) any previous decision of the commission. 
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[7] Section 3 of the UCA, made applicable to ICBC "as if it were a public utility" 

by s. 44 of the /CA, provides: 

Commission subject to direction 

3 (1) The commission must comply with any general or special 
direction, made by regulation of the Lieutenant Governor in Council, 
with respect to the exercise of its powers and functions. 

(2) The Lieutenant Governor in Council may, by regulation, issue a 
direction to the commission specifying the factors, criteria and 
guidelines that the commission must or must not use in regulating, and 
fixing rates for, the transmission corporation, as that term is defined in 
the Transmission Corporation Act, and the authority. 

[8] So the scheme is this: while the BCUC has been given a regulatory 

jurisdiction over aspects of ICBC's undertaking, the BCUC is subject, in the exercise 

of that jurisdiction, to the direction of the Lieutenant Governor in Council ("LGinC") 

as I have set out. 

[9] That brings us to the case before the court. 
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[1 O] In June 2004, Special Direction IC2 ("IC2") was deposited pursuant to s. 47 of 

the /CA and s. 3 of the UCA. 

[11] It directed the commission in a number of respects. For example, it told the 

BCUC (s. 3(1)(a)) to set a net income target for ICBC for 2004 at $36 million. 

[12] It also directed the commission to establish required levels of capital for ICBC 

as a whole and for its optional insurance business. The optional insurance business 

is carried on by ICBC in competition with other private insurers and presumably 

because of that, it has not attracted the same regulatory attention. (Regulation is a 

proxy for competition). 
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[13] In July 2004, IC2 was amended to direct that the commission require a 

specified level of capital for ICBC's basic insurance business. 

[14] The allocation of capital as between ICBC's basic and optional insurance 

businesses was the subject of comment by the BCUC in a decision affecting ICBC 

dated 19 January 2005. 

[15] The commission was of the view that the allocation mandated by IC2 

amounted to an improper subsidy of the optional insurance business to the detriment 

of the basic insurance business. But the commission's hands were tied. 

[16] On 5 October 2005, IC2 was amended by B.C. Reg. 300/2005. 

[17] In its relevant provisions, it added s. 3(1)(c.1) and (4) in these terms: 

(c.1) when regulating and fixing universal compulsory automobile 
insurance rates, regulate and fix those rates in a manner that 
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recognizes and accepts actions taken by the corporation in 
compliance with government directives issued to the 
corporation;, and 

(4) In this section, "government directive" means a directive in 
writing to the corporation 

(a) 

(b) 

given by the minister responsible for Part 1 of the Act, 
and 

approved by the Lieutenant Governor in Council. 
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[18] On the same date, a "Government Directive" was issued (as defined by 

s. 3(4) of the newly amended IC2, the "Directive"). It directed ICBC to transfer $530 

million of the capital allocated to its optional business to its basic insurance 

business. 

[19] The Solicitor General, The Honourable John Les, stated in the Directive: 

October 5, 2005 

Mr. T Richard Turner 
Chair, Board of Directors 
Insurance Corporation of British Columbia 
Executive Office 
Room 517, 151 West Esplanade 
North Vancouver BC V7M 3H9 

Dear Mr. Turner: 

ANNEXURE C 

In recognition of the concern raised by the British Columbia Utilities 
Commission (BCUC), in its decision of January 19, 2005, resulting 
from the allocation of capital between the Insurance Corporation of 
British Columbia's (ICBC) optional automobile insurance and universal 
compulsory automobile insurance businesses, ICBC is hereby directed 
to transfer $530 million of its optional automotive insurance capital 
available from its optional automobile insurance business to its 
universal compulsory automobile insurance business in order to cause 
the capital available for its universal compulsory automobile insurance 
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business to achieve at least 100% of MCT as of December 31, 2005, 
and to enable maintenance of low and stable rates for universal 
compulsory automobile insurance. 

This letter of direction is a government directive within the meaning of 
that term as it may be defined in Special Direction IC2 to the British 
Columbia Utilities Commission (B.C. Reg. 307/2004). 

Yours truly, 

"John Les" 

Solicitor General 

pc: The Honourable Carole Taylor 
Paul Taylor 
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[20] While this action appears to benefit the ratepayers, whom the petitioners 

represent, their principles prompt them to action. 

[21] They attack these amendments to IC2. They say that they pervert the 

scheme of regulatory oversight which was put in place by the amendments to the 

/CA in 2003, granting the commission jurisdiction over ICBC. 

[22] The petitioners submit that the impugned amendments to IC2 create "a new 

regulatory chain of command": 

1. . . . [T]hey empower the Minister to issue LG IC-approved 
"Government Directives" to ICBC; the BCUC is directed that it is 
required to "recognize and accept" whatever actions ICBC may take in 
compliance with Directives. 

2. There are at least two things wrong with this mechanism. 

3. First, it circumvents the Commission's statutory role as the 
regulatory buffer between the government and ICBC, creating a direct 
line of command from the Cabinet to the Corporation and frustrating 
the clear intent of the legislature. 
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4. Second, the mechanism contains an improper sub-delegation to 
ICBC of part of the authority of the Lieutenant Governor in Council to 
direct the BCUC. The BCUC is required to approve the net result of 
the Minister's directive to ICBC, together with the measures adopted by 
ICBC in order to comply with that direction. Thus ICBC participates in 
determining the instructions that the BCUC receives, originating from 
government. This sub-delegation is particularly repugnant to the 
statutory regime because it empowers ICBC to "regulate" its own 
regulator. 

5. There is no statutory authority for such a mechanism, which is 
repugnant to the clear intention of the Insurance Corporation Act and 
the Utilities Commission Act. 
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[23] The petitioners submit that it is elementary that the LGinC, when given a 

power to regulate, must only do so in a manner consistent with the constituent 

statute which empowers it. No issue with this principle is taken by the respondents, 

so I will say no more of the law founding it. 

[24] It is the petitioners' essential submission that: 

17. There is no provision in the ICA or the UCA for the LGIC to give 
directions directly to ICBC, without passing through the intermediary 
buffer of the BCUC as regulator. Again, this plainly signals a 
legislative intention to insulate ICBC's monopoly insurance business 
from the ministerial or political realm. 

[25] The respondents first argue that the petition serves no useful purpose; that 

the petitioners like the result of the direction and agree that the LGinC could have, 

under the earlier version of IC2, maintained the "chain of command" by directing the 

commission to require ICBC to do what The Honourable John Les told it to do. 

[26] In light of the view I take, I prefer to rest my decision on the merits. 
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[27] The respondents next rely on s. 47(1)(d) of the /CA. It provides: 

Commission subject to direction 

47 (1) In addition to any other power the Lieutenant Governor in 
Council may have to issue directions to the commission, the Lieutenant 
Governor in Council may, by regulation, issue directions to the 
commission respecting the factors, criteria and guidelines that the 
commission must or must not use in regulating and fixing rates for the 
corporation, including, without limitation, one or more of the following 
directions: 
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(d) identifying activities the corporation may or must 
undertake on behalf of the government or under an enactment, 
and directing how those activities, and the costs related to them, 
are to be treated for the purposes of regulating and fixing rates; 

[28] They submit: 

27. Section 47(1)(d) specifically enables the LGIC to direct ICBC 
with respect to certain activities. In this case, the Government 
Directive requires ICBC to transfer capital from one aspect of its 
business to another. Second, section 47(1 )(d) empowers the LGIC to 
direct the BCUC on how those activities, and the costs related to them, 
are to be treated for the purposes of regulating and fixing rates. This is 
precisely what paragraph (c) of OIC 735 does. That is, the BCUC is 
directed, when regulating and fixing universal compulsory automobile 
insurance rates, to do so in a manner that recognizes and accepts 
actions taken by ICBC in compliance with the Government Directive. 

[29] While I am sure that the accountants will exert themselves somewhat in 

reallocating $530 million of ICBC's capital from the optional insurance side of the 

ledger to the compulsory side, I do not believe that this is the type of "activity" 

contemplated bys. 47(1 )(d). "CounterAttack" and other initiatives more readily 

spring to mind. 
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[30] I prefer the respondents' second submission. It is essentially this: 

The chain of command is not turned on its head. The LGinC as 
principal, has the authority to direct its agent, ICBC, in the manner in 
which it conducts its undertaking and it has done so in the directive 
and it is simply directing the commission to regulate accordingly. 

[31] ICBC is an agent of the government (/CA s. 13(2)). 

[32] All of its property and money is deemed to be the property of the government 

(/CA s. 13(1)). 
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[33] Bys. ?(a) and (b): 

Objects, power and capacity 

7 It is the function of the corporation and it has the power and 
capacity to do the following: 

(a) subject to the approval of the Lieutenant Governor in 
Council, engage in and carry on, inside and outside of British 
Columbia, the business of insurance and reinsurance in all its 
classes; 

(b) subject to the approval of the Lieutenant Governor in 
Council, operate and administer plans of insurance, including 
universal compulsory automobile insurance and optional 
automobile insurance, authorized under any other enactment; 

[Emphasis added.] 

[34] The respondents submit that as principal, government, through the LGinC is 

simply directing its agent, ICBC, in the conduct of an aspect of its undertaking. 

agree. And this points up the flaw in the petitioners' analysis. 

[35] It is the petitioners' essential position that the impugned regulation in s. 3(4), 

creates a new power for the responsible minister (as approved by the LGinC) to 
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bypass the commission by issuing directions directly to ICBC, which in turn, by 

adopting them, effectively ties the hands of the commission. The regulated 

becomes the regulator in the petitioners' turn of phrase. 

[36] That is not so. Section 3(4) of IC2 added by Regulation 300/2005 is not 

empowering at all. It simply defines what a "government directive" is for the 

purposes of the news. 3(1 )(c. 1) which tells the commission to recognize and accept 

it in "regulating and fixing universal compulsory automobile insurance rates". 
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[37] The impugned s. 3(4) does not empower the responsible minister to do 

anything. That minister already enjoys the ability, with LGinC approval, to direct the 

agent (ICBC) in the conduct of its business under the /CA - see the sections of the 

/CA which I have earlier mentioned. 

[38] Viewed in this light, the impugned regulation does not represent, as the 

petitioners' urge, a dramatic revolution in the regulatory scheme. 

[39] The "chain of command" is not turned on its head. 

[40] The commission is simply directed to recognize and accept what ICBC has 

done in complying with the otherwise lawful directions of its principal, the 

government as represented by the Minister and the LGinC. 

[41] Regulation 300/2005 is within the jurisdiction of the Lieutenant Governor in 

Council under the relevant statutory provisions. The petition is dismissed. 
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[42] This is public interest litigation in the best tradition of that term. There will be 

no order as to costs. 

"R.J. Bauman, J." 
The Honourable Mr. Justice R.J. Bauman _J 
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