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INTRODUCTION

1.

In this underinsured motorist protection (“UMP”) arbitration, the Claimants, KP and KP
as litigation guardian for NP, an infant (collectively, the “Claimants”), seek compensation
pursuant to Section 148.1(2) of the Insurance (Vehicle) Regulation arising out of the
death on October 10, 2014 of J.P. JP was the husband of KP and the father of NP. The
other motorist, who was solely responsible for the accident causing JP’s death, was
uninsured. Pursuant to the uninsured motorist provisions of Section 20 of the Insurance
(Vehicle) Act, the Respondent has agreed to pay $147,051.83 to KP and $52,648.17 to
NP. A family compensation action against the other motorist has been settled for
$1,100,000 plus costs and disbursements. The damages have been apportioned $810,000
to KP and $290,000 to NP and this apportionment has been approved by the Public
Trustee and the court.

From the agreed damages of KP and NP the parties have further agreed to applicable
deductible amounts for Part 7 benefits, past CPP entitlement and future CPP entitlement.
What remains in issue is whether two further sums should also be deducted, namely
$52,500 in life and accidental death insurance benefits, and $196,000 in mortgage
insurance. The issue is whether these amounts are a “deductible amount” as defined in

the definition of “deductible amount” in Section 148.1(1) as
“an amount

@) paid or payable to the insured under any benefit or right or claim to

indemnity.”

For the reasons set out below I have conclucied that neither life and accidental death

insurance nor the mortgage insurance is a deductible amount.

UNDERLYING FACTS

4.

The parties filed an Agreed Statement of Facts (“ASF”) (Exhibit 1) which is attached to

these reasons as Appendix A.



The agreed deductible amounts from the agreed damages are set out in paragraph 8 of the
ASF. From KP’s agreed damages of $810,000, $340,710.83 are deducted leaving
$469,289.17 owing as UMP compensation prior to consideration of the life insurance and
mortgage insurance payments. From NP’s agreed damages of $290,000, the agreed
deductions are $104,282.17 leaving $185,717.83 owing as UMP compensation prior to

consideration of the life insurance and mortgage insurance payments.

JP had life insurance through his employer. The policy provided $25,000 in life
insurance, an additional $25,000 in life insurance for accidental death and a further
$2,500 in insurance because JP was wearing a seatbelt at the time of the accident. The

life insurance proceeds were paid to KP.

JP had Indian status. At the time of the accident JP and KP lived in a house located on
the:—reserve. The Band had not yet issued a certificate of
possession to JP. NP also has Indian status by birth. KP does not. The intention of the
Band and KP is that a trust will be created for NP allowing him to become the owner (the
holder of the certificate of possession) of the land and house when he reaches the age of
majority. Since May 1, 2017 KP and NP have moved to rental accommodation in
Vernon and rented out the property on the reserve for more than their current rent in

Vernon.

JP and KP borrowed money to build the house on the reserve, which debt was secured by
a mortgage. JP and KP were jointly liable on the mortgage. At the date of JP’s death the
amount outstanding on the mortgage was $196,000. Mortgage insurance paid for by JP
and KP paid off the balance of the mortgage in November 2014. Canada Life made
payment of the mortgage insurance of $196,000 to RBC Royal Bank to the credit of the
joint mortgage account of JP and KP at the bank. The bank subsequently registered a
discharge of the mortgage in the Land Titles Office.



ISSUES TO BE DETERMINED

9. Is the life and accidental death insurance payment of $52,500 to KP a “deductible

amount™?

10. Is the mortgage insurance payment of $196,000 to discharge the joint mortgage

obligations of JP and KP a “deductible amount™?

11.  As the issues involve the assertion by the Respondent that deductible amounts apply, the
onus of proof is on the Respondent (Hosseini-Nejad (Arbitration Award December 21,
2000, Arbitrator Yule) at paragraph 67; Burleigh v. Semkow (1995) 12 BCLR (3d) 111 at
paragraph 31; Lynn v. Pearson (1998) 5 CCLI (3d) 290 (BCCA) at paragraph 18).

STATUTORY FRAMEWORK

12.  The relevant sections for the statutory framework of UMP compensation are as follows:

“Section 148.1
(2) Where the death or injury of an insured is caused by an accident
that
(a) arises out of the use or operation of a vehicle by an
underinsured motorist; and
(b) occurs in Canada or the United States.of America or on a
vessel travelling between Canada and the United States of
America,
the corporation shall, subject to subsections (1), (5) and (6) and
section 148.4, compensate the insured, or a person who has a claim
in respect of the death of the insured, for any amount he is entitled
to recover from the underinsured motorist as damages for the

injury or death.



Section 148.1

(5)  The liability of the corporation under this Division for payment

under an owner certificate or driver’s certificate of all claims

arising out of the same occurrence, including a claim for

(2)

(b)

O

prejudgment interest under the Court Order Interest Act or
similar legislation of another jurisdiction,

post-judgment interest under the Interest Act (Canada) or
similar legislation of another jurisdiction, and

cost awarded by a court or an arbitrator,

shall not exceed

(d)

()
®

the total amount of damages awarded in respect of the
accident to all persons insured under the owner’s certificate
or driver’s certificate,

the amount determined under section 148.2(1), or

the applicable amount set out in section 13 of Schedule 3,

whichever is least, minus the sum of the applicable deductible amounts.

Section 148.1(1) In this section:

“deductible amount” means an amount

(@)
(b
(©)

(@
(e)

®

paid or payable by the corporation under section 20 or 24
of the Act, or recoverable by the insured from a similar
fund in the juris&iction in which the accident occurs,

paid or pa);able under section 148; R

paid or payable under Part 7 or under legislation of another
jurisdiction ﬁat provides compensation similar to benefits,
paid directly by the underinsured motorist as damages,

paid or payable from a cash deposit or bond given in place
of proof of financial responsibility,

to which the insured is entitled under the Workers
Compensation Act or similar law of the jurisdiction in

which the accident occurs, unless
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® the insured elects not to claim compensation under
section 10(2) of the Workers Compensation Act and
the insured is not entitled to compensation under
section 10(5) of that Act, or

(i)  the Workers’ Compensation Board pursues its right
of subrogation under section 10(6) of the Workers’
Compensation Act,

(f.1) to which the insured is entitled under the Employment
Insurance Act (Canada),

(f2) to which the insured is entitled under the Canacia Pension
Plan,

(g)  paid or payable to the insured under the certificate, policy
or plan of insurance providing third party legal liability
indemnity to the underinsured motorist, .

(h)  paid or payable under vehicle insurance, wherever issued
and in effect, providing underinsured motorist protection
for the same occurrence for which underinsured motorist
protection is provided under this section,

@) paid or payable to the insured under any benefit or right or
claim to indemnity, or

)] paid or able to be paid by any other person who is legally

liable for the insured’s damages.”

SUBMISSION OF THE RESPONDENT

13.

At the outset the Respondent acknowledges that there are two prior arbitration decisions
apparently contrary to its position. In .Johnson v. ICBC (Arbitration Award, November
10, 1991) Arbitrator Camp Q.C. held that registered retirement savings plan benefits
payable to widows on the deaths of their husbands were not deductible amounts as the
payments were not in-the nature of an indemnity.. The Respondent says the Johnson
decision is distinguishable because it was.based on the old wording of the former Section

110(1) which has since been changed.



14.

15.

16.

The second prior arbitration decision is Vezer v. ICBC (March 23, 1999 Arbitrator
Wallace Q.C.) which is directly on point because it involved life insurance payments
under life insurance and accidental death policies. Arbitrator Wallace concluded that
deductible amounts in Section 148.1(1)(i) should be limited to pecuniary payments of
like nature to that for which the insured is claiming compensation as having been caused
by the tortious conduct of the underinsured driver and which, if recovered, would result
in double indemnity. The Respondent submits that this case was wrongly decided at the
time and alternatively it has been overturned by the rationale in Gurniak v. Norquist
(2003) 2 SCR 652 which held that “matching” was not required as a precondition to
deductibility under the then Section 25(2) of the Insurance (Motor Vehicle) Act, RSBC
1996, c.231.

With respect to both these prior arbitration decisions the Respondent submits that neither

is binding authority.
The Respondent submits that the following guiding principles are applicable:
a. UMP compensation is insurance of last resort;

b. It does not matter whether the Claimant paid for the benefit. If the amount is
included in the list of deductible amounts in Section 148.1(1) it is to be deducted.
Thus collateral benefits such as diséibility béneﬁts, death benefits and survivor
benefits have all be deducted under Subsection (i) (Montgomery v. ICBC
(Arbitration Award November 30, 1999, Arbitrator Yule); Johnson v. ICBC,
supra; APS v. ICBC (Arbitration Award February 27, 2009, Arbitrator
Boskovich);

c. “Benefit” has a very wide meaning. It is not so ‘broad however as to render it
ambiguous in law (Cederberg v. ICBC (Arbitration Award May 18, 1995,
Arbitrator Fraser). Many legislative provisions are similarly worded. It indicates
that the legislature was simply using words that would avoid the necessity of

listing further exceptions. In Lopez - v. ICBC (Vancouver Registry, CA015347,






